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THE CONSTITUTIONAL (9th Amendment) Act , 1985
[AS INTRODUCED IN THE SENATE]
A
BILL
Further to amend the Constitution of the Islamic Repub-
lic of Pakistan.

WHEREAS it is expedient further to amend the Con-
stitution of the Islamic Republic of Pakistan for the purposes
hereinafter appearing: '

It is hereby enacted as follows: —

1. Short title and commencement. —— (1) This Act
may be called the Constitution (Ninth Amendment) Act,
1985.

. [t shall come into force at once.

9

2 Amendment of Article 2 of the Constitution
In the Constitution of the Islamic Republic of Pakistan
hereinafter referred to as the Constitution in Article after
the word “*Pakistan™, at the end, the words “*and the Injunc-
tions of Islam as laid down in the Holy Quran and Sunnah
shall be the supreme law and source of guidance or legislation
to be administered through laws enacted by the Parliament

~and Provincial Assemblies, and for policy making by the

Government™ shall be added.

3. Amendment of Article 203B of the Constitution

- —— Inthe Constitution, in Article 203B, in paragraph (c).

(a) For the comma after the word “Constitution” a

full stop shall'be substituted and

(b)  The words commas and semi-colon. “Muslim per-
sonal law any law relating to the procedure of any
court or tribunal or, until the expiration of ten
years from the commencement of this Chapter any
fiscal law or any law relating to the levv and collec-
ten of tves and tees or banking or insurance prag-
tice and procedure and™ shall be omiited.,

ASe (3Y T o Jaiio yy Oilegidge 3,8009 £ 9A0 (930 o il 29 JSYS eSone
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4. Amendment of Article 203D of the Constitution
__— In the Constitution in Article 203D after clause (3), the
following new clauses shall be added namely:—

(3A) Notwithstanding anything contained in this Chap-
ter in respect of any fiscal law or any law relating
to the levy and collection of taxes and fees or bank-
ing or insurance practice and procedure, the Court
shall, in case of a law held by it to be repugnant
to the Injunctions of Islam, in consultation with
persons having special knowledge of the subject,
recommend to the Government specific measures
and a reasonable time within® which to take
adequate steps and amend such law so as to bring
it in conformity with the Injunctions of Islam:

Provided that the decisions of the Court shall
not have retrospective effect and no right or claim
shall be based thereon accordingly directly or indi-
rectly.

(3B) Notwithstanding anything contained in the Con-
stitution including this Chapter or clause (3A) or
anything done pursuant thereto, or any law or any
judgment of any Court to the contrary, all existing
laws relating to the levy and collection of taxes
and fees or banking or insurance practige and pro-
cedure which are the subject matter of decision of
the Court referred to in clause (3A), shall continue
to remain in force until such time as appropriate
laws are enacted by the legislature in substitution
of such existing laws as 4 consequence of the final
decision of the Court, as stated in clause (3A), and
until the said laws have been enforced:

Provided that nothing contaed in clauses (3A)
and (3B) shall apply to assessinents made. orders
passed. prodcecdings pending and amounts pay-
able or recovered before the enforcement of the
laws enacted in pursuance of clatse £3A1L
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STATEMENT OF OBJECTS AND REASONS

In consonance with the provisions of A'rticles 2 and 227
of the Constitution of the Islamic Republic of Pakistan, which
respectively provide that Islam shall be the State religion of
Pakistan and that all laws shall be brought in conformity
with the Injunctions of Islam, as also the Objectives Resol-
ution, this Bill seeks to amend Articles 2,203B and 203D of
the constitution so as to provide that the Injunctions of Istam
shall be the supreme law and source of guidance for legisla-
tion and policy-making and to empower the Federal Shariat
Court 1o make recommendations for bringing the fiscal laws
and laws relating to the levy and collection of taxes in con-
formity with the said Injunctions. :

L

;

b

£

3
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3
3

10BAL AHMED KAHAN,
Minister-in-Charge.
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}ENFORCEMENT OF
SHARI'AH ORDINANCE, 1983

Dated 15th June, 1988.

Whereas the Principles and Provisions set out in the
Objectives Resolution have been incorporated in the Con-
stitution of the Islamic Republic of Pakistan as substantive
part thereof;

And whereas the Obijectives Resolution provides that
the Muslims shall be enabled te order their lives in the indi-
vidual and collective spheres in accordance with the teachings
and requirements of Islam as set out in the Holy Quran and
the Sunnah;

And whereas it is necessary to carry out the purposes
of the Objectives Resolution and provide that all existing
laws shall .be brought in conformity with the injunctions of

" Isiam as laid down in the Holy Quran and Sunnah;

Now, therefore, in exercise of the powers conferred by
Clause (1) of Article 89 of the Constitution of the Islamic
Republic of Pakistan, the President is pleased to make and
promulgate the following ordinance:—

1. Short tile, extent and commence-
ment— —(1) This Ordinance may be calied the Enforce-
ment of Shari’ah ordinance, 1988.

(2) It extends to the whole of Pakistan and it shall
have effect notwithstanding anything contained in any other
law, or any custom or usage having the force of law.

3 Nothing contained in this Ordiance shall affect
the personal laws of the non-Muslims.

(4) It shall come into force at once.

2. Definitions. — In this Ordinance, unless
there is anything repugnant in the subject or context —

(a) “appropriate Government” means,——
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(1) In relation to any matter enumerated in the Federal
Legislative in the Federal Legislative List or the
Concurrent Legislative List in the Constitution or

any matter which relates to the Federation, the

£ Federal Government; and

(i1} In relation to any matter not enumerated in either
of the said Lists or any matter which relates to the
province, the Provincial Government:

(b)  “Court” means a court subordinate to a High

Court; :

(c) “Mufti” means a Muslim scholar well-versed in
Shari’ah appointed under this Ordinance to assist the Sup-
reme Court, a High Court or the Federal Shari’at Court in
the interpretation of Shari’ah;

(d) Objectives Resolution” means the Objéctive
Resolution referred to in Article 2-A of the Constitution and
reproduced in the Annex thereto;

(e) “Shari’ah™ means the injunctions of Islam as
laid down in the Holy Quran and Sunnah.

. Explanation —— As envisaged in Article 227 of the
Constitution, in interpreting the Shari’ah with respect to the
personal law of any muslim sect, the expression “*Quran and
Sunnah” shall mean the Quran and Sunnah as interpreted
by that sect.

3. Supremacy of Shari’ah —— Shari’ah shall be
the supreme source of law in Pakistan and Grund Norm for
guidance for policy making by the State and shall be enforced
in the manner and as envisaged hereunder.

4. Court to decide Cases according to
Shari’ah —— If a question arises before a court that a
law or provision of law is repugnant to Shari’ah, the court
shall, if it is satisfied that the question needs consideration,
make a reference to the Federal Shari'at Court in respect of
matters which fall within the jurisdiction of the Federal
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Shari'ah Court under the Constitution and that court may
call for and examine the record of the case and decide the
question within sixty days:

Provided that if the question relates to Muslim personal
law, any fiscal law or any law relating to the levy and collec-
tion of taxes and fees or banking or insurance practice and
procedure, the court shall refer the question to the High
court which shall decide the question within sixty days:

Provided further that no question as to the repugnancy
or otherwise to Shar’ah shall be entertained by the court in
respect of a law or provision of law already examined by the
Federal Shari'at Court or the Shari’at Appellate Bench of
the Supreme Court and found not repugnant to Shari’ah.

() The second proviso to Sub-section (1) shall not
affect the jurisdiction of the Federal Shari’at Court and the
Shari’at Applellate Bench of the Supreme Court to Teview
any decision given ot order made by it.

3 The High Court may. either of its own motion
or on the petition of a citizen of Pakistan or the Federal
Government or a Provincial Government or on a reference
made to it under the first proviso to Sub-section (1), examine
and decide the question whether or not any law relating to
Muslim personal law, any fiscal law or any faw relating to
the levy and collection of taxes and fees or banking or insur-
ance practice and procedure or any provision of such law,
is repugnant to Shari'ah:

Provided that while cxamining and deciding the ques-
tion, the High Court shall call for and hear the views of
experts having specialized knowledge in the field to which
the question relates and of such other persons as the High
Court may deem fit. :

(4) Where the High Court takes up the examination
of a law or provision of law under Sub-section (3) , and such
law or provision of law appears to it to be repugnant to
Shari'ah. the High Courtshall cause to be given to the Federal
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Government in the cise of law with respect to a matter in
the Federal Legislative List or the concurrent Legislative
List in the Counstitution or to the Provincial Government in
the case of a law with respect to a matter not enumerated
in either of those List, notice specifying the particular provi-
stons that appear to it to be so repugnant, and afford to such
government adequate opportunity to have its point of view
placed before the High Court. -

3 If the High Court decides that any such law or
provision of law is repugnant to Shari'ah, it shall set out in
its decision — -~ —

(a)  the reasons for its holding that opinion; and

(b) the extent to which such law or provision is so

. Tepugnant:

(6)  The High Court shall have power to review any
decision given or order made by it under this section.

(7) the jurisdiction conferred on the High Court by
this section shall be exercised by a Bench of not less than
three judges.

(8) Where a question referred to in Sub-section (1)
or Sub-section (3) arises before a Single or Division Bench
of the High court, it shall be referred to a Bench of not less
than three judges.

(%) Any party aggrieved by the final decision of the
High Court in any proceedings under this section may within
sixty days of such decision, prefer an appeal to the Supreme
Court:

- Provided that an appeal on behalf of the Federation or
of a Privince may be preferred at any time after the decision
but not later than six months of the day on which the decision
shall take effect and such extended period as may be allowed
by the High Court under Sub-section (5).

(10)  Nothing contained in this Ordinance nor deci-
sion made thereunder shall affect any proceedcings pending
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‘before any Court or Tribunat or any sentences passed or
orders made, judgements pronounced, decrees. passed,
liabilities incurred, rights accrucd, assessments made,
amounts recovered or deciared pavable under any law by
any court or tribunal or authority hefore the commencement
of this Ordinance.

Explanation — For the purposes of this Sub-section, the
word “Court” or “Tribunal” shall mean any Court or Tri-
bunal established by or under any law the Constitution at
any time' before the commencement of this Ordinance and
the word “‘authority” shall mear: any authority established
under any law for the time bemny i foree.

(th) No court or tnbuoi including the High Court
shall adjourn o1 ~tas s procesdings whether pending or
initiated after the commenveniansor the Ordinance by reason
only that the gquestion wheihier o law or provision of Taw is
repugnant to the Shari'ah has becn referred to the High
Court or the Federal Shari'ut Court has otherwise undertaken
examination of this guestion under Section 4 and all such
proceedings shall continue and the point in issue therein shall
be decided in accordance with the law for the time being in
force. -

5. Ulema to be appointed as Judges,
etc.(1) Experienced and qualified dlema shall be eligible to
be appointed s judges. and amicus curiae in the court.

(2) Persons well-versed in Shari’ah from reputable
institutions of Islamic learning and Deeni Madaris in Pakistan
or abroad, recognised by the appropriate government for
this purpose shall, notwithstanding anything contained in
any other law for the time being in force, be eligible for
appearing before the court for interpretation of Shari’ah in
accordance with the rules to be framed for this purpose.

(3 The President shall, in consulation with the
Chief Justice of Pakistan, the Chief Justice of the Federal
Shari’at Court and Chairman of the Council of Islamic Ideol-
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ogy, make rules for the purpose of Sub-section (1) specifying
the qualifications and experience required for appointment
of judges, and amicus curiae in the courts,

(4) Persons holding graduate and post-graduate de-
grees in law and Shari’ah from the universities or Interna-
tional Islamic University, Islamabad, shall, notwithstanding
anything contained in any other law for the time being in
force, be eligible for being enrolled as advocates in accor-
dance with the rule to be framed for this purpose.

(5) The provisions of the section shall not affect in
any manner whatsoever the right of the advocates enrolled
under the law relating to legal Practitioners and Bar Councils
to appear in various courts, tribunals and other authorities
including the Supreme Court, a High Court or the Federal
Shari’at Court,

6. Appointment of Muftis. (1) The Presi-
dent shall, in consultation with the Chief Justice of Pakistan,
the Chief Justice of the Federal Shari’at Court and the Chair-
man of the Council of Islamic Ideology, appoint in his indi-
vidual judgement as many Muftis as he may deem fit for
rendering such assistance as may be required of them by the
Supreme Court, the High Court and the Federal Shari’at
Court.

(2) A Mufti appointed under Sub-section (1) shall
hold office during the pleasure of the President and shall
receive such remuneration as is for the time being admissible
to a Deputy Attorney-General for Pakistan.

(3) It shall be the duty of a Mufti to give advice to
the Federal Government upon such legal matters involving
interpretation of Shari’ah, and perform such other duties as
may be referred or assigned to him by the Federal Govern-
ment; and in the performance of his duties he shall have the
right of audience in the Supreme Court and the High court
while exercising jurisdiction under this Ordinance and in the
Federal Shari'ah Court.
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4) A Mufti shall not plead for any party but shall
state, expound and interpret Shari’ah relevant to the pro-
ceedings as far as may be known to him and submit to the
Court a written statement of his interpretation of Shari’ah.

(5) The Ministry of Justice and Parliamentary Af-
fairs in the Government of Pakistan shall deal with the ad-
ministrative matters relating to the Muftis.

7. Teaching of and traning in Shari’ah
(1) The State shall make effective arrangements for the teach-
ing of, and training in Shari’ah and Islamic jurisprudence
and the holding of refresher programmes at regular intervals
in the Federal Judicial Academy, Islamabad, or other similar
institutions for the members of the subordinate judiciary.

(2) The State Shall make effective arrangements for
providing education and training in various branches of Is-
lamic Law in order to ensure the availability of manpower
trained in the administration of justice according to Shari’ah.

(3) The Chief Justice of Pakistan shall make rules
for the participation of the Judges of Superior Courts in
seminars and programmes connected with Shari’ah.

(4) The State shall make effective measures to in-
clude courses in Shari’ah in the syllabi of the law colleges in
Pakistan.

8. Islamisation of economy. (1) The State
shall take steps to ensure that the economic system of Pakis-
tan s constructed on the basis of Istamic economic principles,
values und priorities.

(2) The President shall, within thirty days from the
commencement of this Ordinance, appoint in his individual
judgement a permanent Commission consisting of economis-
tis, jurists, llema, elected representatives and such other
persons as he may deem fit, and appoint one of them to be
its Chairman.
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(3)The Chairman of the Commission shall have the pow-
ers to appoint such consultants as he may deem
necessary. : :

(4)The functions of the Commission shall be:

(a)To undertake the examination of any fiscal law or
any law relating to the levy and collection of taxes
and fees or banking or insurance practice and pro-
cedure to determine whether or not these are re-
pugnant to Shari’ah.

{(b)To make recommendations to bring such law prac-
tices and procedures ir: conformity with Shari’ah.

(¢)To recommend the methods of such changes in the
economic system of Pakistan so as to achieve the
social and economic well being of the people as
envisaged by Article 38 of the Consititution; and

(d)To suggest the manner and actions including suitable
alternative by which the system of economy as
cnunciated by Islam may be brought into effect.

(5) The Commission shall submit its reports. from
time to time to the Federal Government.

(6) A comprehensive report containing recommen-
dations of the Commission shall be submitted to the Federal
Government within a period of one year from the date of
118 appointment,

N The Commission shall have the power to con-
duct its proceedings and regulate its procedure in all respects
as 1ts may deem fit.

*® All executive authorities, institutions. and local
authorities shall act in aid of the Commission. _

(9 The Commission shall monitor the process of
Islamization of the economy and bring cases of non-com-
pliance to the notice of the President.

(10 The Ministry of Finance and Economic Affairs
in the Government of Pakistan shall deal with the adminis-
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trative matters relating to the Commission.

9, Islamisation of education. (1) The State
shall, for a omprehensive and harmonious development as
an Islamic society, take steps to ensure that the education
system of Pakistan is based on Istamic values of learning and
teachings. L

(2) The President shall, within thirty days from the
commencement of this Ordinance, appoint in his individual
judgment a permanent Commission  consisting . of
educationists, jurists, ulema and elected representatives and
such other persons as he may deem fit and appoint one of
them fo be its Chairman.

(3)  The Chairman of the Commission shall have the
powers to appoint such consultants as he may deem ncees-
5aTy. .
(4) The functions of the Commission shail be to
examine the educational system of Pakistan to achieve the
objective referred to in Sub-section (1) and make recommen-
dations in this behalf.

(5)  The Commission shall submit its reports, from
time to time to the Federa! Government.

(6) A comprehensive report containing recommen-
dations of the Commissicr, shall be submitted to the Federal
Government within a period of one vear from the date of
its appointment, ' .

(7)  The Commission shall have the power to cot-

Juct its proceédings and regulate its procedure in all repects
as it may deem fit. ' :

(8)° All executive authoritics. mstitutions and local
authoritics shall act in aid of the Commission.
{9 The Commission shall monitor the process of

istamization of education and bring cases of non-compliance
to the notice of the President.
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(10  The Ministry of Education in the Government
of Pakistan shall deal with the administrative matters relating
to the Commission.

10. Mass media to promote Islamic val-
UCS. — — Steps shall be taken by the State so that the mass
media promote Islamic values. )

L. Laws to be interpreted in the light
of Shari'ali. — _ por the purpose of the Ordinance: ~

()YWhile interpreting the statute law, if more than one

interpretation is possible, the one consistent with
the Islamic principles and juriprudence shall be
adopted by the Court, and

{i1)Where two or more inlerpretations are equally pos-

sible, the interpretation which advances the Princi-
ples of Policy and Islamic provisions in the Con-
stitution shall be adopted by the Courts.

12. Expeditious codification of Islamic Law.
(1) The Council of Islamic Ideology shall take urgent steps
to fultil its function as envisaged by Sub-Clauses (c¢) and (d)
of Clause (1) of Article 230 of the Constitution.

(2) The State shall take early steps to place the re-
commendations made to it by the Council of Islamic Ideol-
ogy, before the Parliament for the purpose envisaged in
Clause (4) of Article 230 of the Constitution.

13. Continuance of International finan-
cial obligations —— Notwithstanding anything con-
tained in this Ordinance or any decision given thereunder,
the financial obligations incurred or which may be incurred,
and contarcts made or which may be made, before or after
the commencement of this Ordinance, betWee,n.a Natfenal
Institution and a Foreign Agency shall continucto Fefnain
valid, binding and operative and no court including the High
Court and the Supreme Court shall have any jurisdiction to

pass any order or make any decision under this Ordinance
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in respect of such obligations and contracts.

Explanation—— In this section, the expression ""Na-
tional Institution” shall include the Federal Government of
Provincial Government, a statutory corporation, company.
institution. body, enterprise or any person in Pakistan and
the expression “Foréign Agency™ shall include a foreign Gov-
ernment, a foreign financial institution, foreign capital mar-
ket. including a Bank or any foreign leading Agency, includ-
ing an individual.
4. Fulfilment of existing obligation. — —
Nothing contained in this Ordinance or any decision given
thereunder shall affect the validity of any financial obligations
incurred including under any instruments, whether contrac-
tual or otherwise, promises to pay, or any other financial
commitment made by or on behalf of the Federal Govern-
ment or a Provincial Government or a financial or statutory
corporation or other institution to make payments envisaged
therein, and all such obligations, promises and commitmen!s
shall continue to remain valid, binding and operative.

15. Rules. — —The appropriate Government
may. by notification in the official Gazette, make rules for
carrying out the purpose of this Ordinance.

04950
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